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Introduction  
 
Cambodian civil society organisations call for strong and clear action under EU preferential trade 
schemes to end human rights violations in the sugar production sector.  As documented in the 
APRODEV report on Cambodia, these human rights violations result in “stolen land and stolen futures”.   
 
In response to calls from civil society partners in Cambodia, APRODEV member organisations have 
sought to raise the concern about shrinking political space for civil society2  and ongoing human rights 
violations in Cambodia at the EU level. EU sugar imports from Cambodia benefit from the EU trade 
incentive schemes of the “Everything But Arms” initiative governed by the GSP (Generalised System of 
Preferences) program.  
 
On 7 July 2011, APRODEV wrote to European Trade Commissioner Karel de Gucht asking the 
Commission to take action pursuant to the obligation under Article 17 of the GSP regulation to inform 
the Generalised Preferences Committee and to request a consultation. In his reply of  
4 August 2011, the Commissioner for Trade states that trade measures would “certainly not be the first 
option to address governance issues in Cambodia and that cooperation, transparency and dialogue” are 
the EU’s preferred avenues. 
 
The Cambodia case study documents what in APRODEV’s view amounts to serious human rights 
violations.  While APRODEV supports all EU efforts towards political dialogue with the Cambodian 
government on this issue, the APRODEV report argues that evidence gathered builds sufficient grounds 
for investigations under the GSP scheme. Information received by the European Commission and the 
EU Member States justifies the launch of an investigation for which the decision lies with the European 
Commission and its judgment on what is legally feasible and politically effective and desired.  
 
This report focuses on the possibilities for action under the EU trade preferences scheme. However, it 
may also be necessary to question whether the EU is violating its EU obligations under the human rights 
clauses of its cooperation agreements by contributing to human rights violations in another country 
through its lack of action.  
 
European private sector operators are importing or processing “Bittersweet” sugar from Cambodia. The 
European Parliament underlines that the revision of EU trade regulations should ensure that 
transnational corporations are required to comply with their national legal obligations in areas of 
human rights, labour standards and environmental rules.3    

                                                           
1
 This policy brief written by Karin Ulmer is based on APRODEV (2011) ‘Stolen Land and Stolen Futures: A report on land 

grabbing in Cambodia’ posted at  http://aprodev.eu/files/Trade/landgrab_aprodev.pdf 
2
 APRODEV and CIDSE letter to High Representative Catherine Ashton of 9/09/2011 on negotiations on the NGO law in 

Cambodia and ACT (2011) Shrinking political space of civil society action. Geneva. At the time of writing, the 3
rd

 draft NGO law 
went back to the government for another revision which is expected to reverse some of the shrinking space for NGOs.  
3
 EP Resolution of 25/11/2010 on Corporate Social Responsibility in EU Free Trade Agreements   

http://aprodev.eu/files/Trade/landgrab_aprodev.pdf
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Assessing Options for Action under EU Human Rights and Trade Policies  
 
EU response to EBA in Cambodia  
 
Cambodia is a Least Developed Country (LDC). It is therefore entitled to export all products to the EU 
duty and quota free under the ‘Everything But Arms’ programme, one element of the GSP program. 
Under Article 15 (1)(a) of the GSP Regulation,4 which applies to EBA preferences, these may be 
withdrawn from Cambodia on any product, including sugar, in the event of serious and systematic 
violations of the principles laid down in the conventions listed in Part III of Annex A of the GSP 
Regulation, on the basis of the conclusion of the relevant monitoring bodies.  
 
Generally, EU trade officials argue that trade incentives will generate growth and increase income, 
which is likely to improve democracy, while trade sanctions may easily fail to address broader issues of 
governance and rule of law and may even be counterproductive in the attempt to improve the situation 
on the ground. While this may be true, the first step is for the Commission to request consultation with 
the GSP Committee. This is mandatory once the relevant standard (serious and systematic violations of 
principles in the conventions) has been met. Only after that is there room for discretion.  
 
EU trade officials often argue that once the suspensions have been adopted and published in the 
Official Journal, the EU's leverage and impact on the government are nil. An analogy easily used by 
trade negotiators is that human rights clauses in preferential trade schemes are like a joker in poker.  
Playing your joker too early or disclosing your cards makes you lose your advantage.  
 
Civil society organisations in Cambodia assess the situation differently. They believe that public 
pressure and exposure of Cambodia's human rights violations will support the cause of human rights 
defenders and provide an important signal and impetus for the media and public discourse in the 
country.  And this would not necessarily need to close the doors to other opportunities for influence. 
 
Civil society organisations in Cambodia note the World Bank’s decision to freeze its lending to 
Cambodia, which suggests that what is needed now is also ’hard core policy’ measures and human 
rights provisions that translate into financial and trade policies.  
 
Historic review of GSP suspension  
 
To date, the EU has launched investigations into human rights abuses in Sri Lanka (2010), El Salvador 
(2008), Belarus (2007) and Myanmar (1997).5  This has been done on the basis of reports from relevant 
(UN) monitoring bodies stating that there was a situation of serious and systematic human rights 
violations.  All of the investigations launched this far have led to the suspension of trade preferences, 
which means that the threshold leading to a possible decision for an investigation is very high. 
Investigations under the current GSP regulation from 2008 meant that eventually investigations 
resulted in the suspension of trade preferences, with the exception of El Salvador. However, the new 
GSP reform proposal from 2011 suggests that the consultation procedure should be widened and to 
ease investigations in the GSP Committee.  
 
Evidence on the effects of trade sanctions under GSPs is mixed. The case of Sri Lanka shows an increase 
of Sri Lankan EU exports in 2011 in comparison to 2010, despite the suspension of GSP-plus in February 
2010, which took effect six months later.  Civil society voices argue that GSP leverage has to be seen 
from a broader angle. The GSP is not only a trade incentive but also an important benchmark for human 
rights in the trade relations with the EU. A GSP investigation can be an important signal beyond its 
economic development impact. In Sri Lanka, for example, the GSP investigation has raised public 
awareness, has supported human rights defenders and has changed the domestic discourse on human 
                                                           
4
 See OJ 2008 L211/6 Article 15(1)  

5
 In 2008, the Commission promised to study whether trade preferences granted to Colombia should be revoked because of 

the country's human rights record, but then decided to extend the preferences for a further two years.  
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rights thanks to media attention. Civil society actors and human rights defenders in country consider 
these ongoing and non-measurable effects as highly relevant.6 
 
Investigation procedure, thresholds and transparency  
 
After consultations, the Commission can launch an investigation under the GSP Article 17(2).   
 
Under Article 18 (1) civil society organisations and interested parties can make their views known in 
writing once the notice of investigation is published. However, when urging the Commission to launch 
an investigation, civil society and interested parties’ submissions can be dismissed without further 
action.  
 
Whenever the Commission decides to launch an investigation, this is published in the Official Journal. 
From the time this decision is taken, an investigation period must be completed within one year (Article 
18(6)). After the investigation period, if the findings justify temporary withdrawal of preferences, the 
European Commission will monitor and evaluate the situation for six months (Article 19(3)). If the 
Council decides to temporarily withdraw benefits, this will come into effect after six months. This 
means that the process could actually take two years from the launch of an investigation to the actual 
implementation of suspension of trade preferences.7 It is noted that the evaluation period is shorter 
under the new 2011 GSP proposal (Art 19).  
 
Under Article 19(3), after the investigation which can go on for 12 months, the Commission notifies the 
decision to monitor the situation for another six months publicly in the Official Journal. However, there 
is no obligation for the Commission to justify its decision and the details of the investigation do not 
have to be made public.  
 
The investigation can be terminated if the beneficiary country undertakes to comply with the relevant 
conditions. El Salvador is an interesting and, thus far, unique case in point. Here, the launch of an 
investigation and the positive response of elements of the government led to legal changes in the 
constitution. This meant that at the end of the six month investigation period, the final determination 
was to recall and abrogate the suspension. 
 
EU trade officials concede that the current threshold for investigating ”serious and systematic” human 
rights violations under the GSP is very high and they share the understanding that to restrict the 
provision of evidence to “relevant monitoring bodies” only is very limiting.  It also seems to be 
inconsistent. If all one needs is a monitoring body report, why is there a need for a one year 
investigation?  In practice this means that, as long as a political body like the UN Human Rights Special 
Reporter for Cambodia refrains from using the trigger of ”serious and systematic” human rights 
violations in his or her country report, an investigation is unlikely to be launched.  This would mean that 
civil society should approach and target their lobbying to the UN Special Rapporteur. 
 
GSP reform  
 
The current GSP scheme will come to an end in December 2013. The new EU legislative proposal for the 
GSP was presented by the Commission to the European Parliament and the Council in May 2011 under 
the Ordinary Legislative Procedure (co-decision). The new GSP scheme is expected to be in place by the 
beginning of 2013 for application from 1 January 2014.  
 
The new proposal includes elements to improve transparency and to broaden the source of information 
beyond “relevant monitoring bodies” to other sources of information (“inter alia”). This is an opening to 
third parties which can provide valuable input to the monitoring and investigation procedures. More 
                                                           
6
 Presentation by T.Rathgeber, German Forum Human Rights, Ecofair Trade Dialogue, 6-7/12/ 2011 Brussels.  

7
 See ETUC and ITUC (2011) The trade-labour linkage in EU trade preferences. A trade union response to the proposal for a 

regulation of the European Parliament and of the Council applying a scheme of Generalised System of Trade Preferences.   
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clarity is need on what this means. And more lobbying would be needed for trade unions and civil 
society organisation to become part of a formal GSP consultation process.  The Commission will define 
the technicalities of the procedure under a 'delegated act', if the principle of including third parties is 
endorsed by the co-legislators.  
 
Product-specific suspension   
 
Product-specific suspension of trade preferences in response to violations of human rights norms has 
not been applied to date by the EU under its preferential trade schemes.  In principle, however, the EU 
can withdraw benefits or suspend duty free market access under the GSP for all or for certain specific 
products only. This is stipulated in the GSP Regulation, which in Article 15 (1) allows expressly for 
measures to be taken for certain products only.  
 
Any withdrawal of trade preferences must be done on a non-discriminatory basis, in compliance with 
WTO law.  
 
Some EU trade officials argue that in order to apply and ring fence product-specific sanctions to a 
specific product in a specific country, the EU would have to prove that the problem of serious human 
rights abuses is ’exclusively’ related to the use of land for sugar plantations in Cambodia.  And that this 
would be difficult since the issue of human rights violations is related to broader issues of governance, 
democracy and rule of law and is intrinsically linked to the ”Economic Land Concessions” under the 
Cambodian Land Law of 2001, which the Cambodian government has failed so far to implement 
correctly.  EU trade officials conclude that, more generally, product-specific suspension could only be 
applied if the case of human rights violation can be clearly isolated and attributed to a specific product 
or specific region.  
 
Others disagree with this view saying that, while this may be relevant from a policy perspective, it is 
much less clear if these conditions are legally required.  Others suggest that, while it may be difficult to 
justify sanctions on sugar alone, consideration could be given to whether suspension of preferences on 
agricultural produce linked to economic land concessions is justified, especially where the ELC has been 
granted or implemented in contravention of the law and in violation of the human right norms.  
 
WTO law  

The waiver for the EU GSP scheme is granted under Article 2(a) of the WTO Enabling Clause, an 
exception to the General Agreement on Tariffs and Trade.  
   
Any withdrawal of preferences is subject to WTO law and must be applied in a non-discriminatory way.  
Withdrawing trade preferences on a non-discriminatory basis may have repercussions on a substantial 
number of other EBA beneficiaries and may trigger investigations into violation of other human rights 
and ILO conventions.  This in turn could lead to far-reaching and negative economic impact or damage 
to LDC countries concerned.  
 
The EU is anxious to maintain leverage in the WTO and shows little appetite to taking on new legal 
cases which it may lose and which, subsequently, may weaken its political influence.  EU trade officials 
comment that already the conditionality in the EU GSP pushes the boundaries under WTO law and 
affects or even compromises the EU’s standing in the world, i.e. WTO membership. This fear seems 
justified since applying conditionality in WTO is difficult and can be easily challenged.  
 
In a dispute in 2004 between India and the EU on the GSP scheme, the WTO Appellate Body stated that 
additional preferences could only be granted if this was a positive response to a ‘trade, development or 
financial need’, and if this was done on a non-discriminatory basis.  The Appellate Body based its legal 
interpretation on the UNCTAD New Delhi Declaration from 1968 and the 1970 Agreed Conclusions, 
which stipulates that the objective of any preferential schemes under the enabling clause must be to 
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contribute to the economic development of the country. The whole case was a very technical one. 
Some EU trade officials argue that this case shows that in order to justify any withdrawal of preferences 
under WTO law, it must be demonstrated that the human rights violations are not only devastating to 
the human and social situation, but are resulting in a negative impact on the wider economic 
development of the country.  However, other sources of legal advice do not confirm such an 
interpretation and argue that the Appellate Body ruled in favour of India only because the EU did not 
have a mechanism in place for reviewing the situation in beneficiary countries.   
 
In sum, whether or not a negative impact on the wider economic situation must and could effectively 
be demonstrated, for example in the case of Cambodia, may not be the real issue.  At the core of the 
EU’s reluctance to apply product-specific sanction is the incoherence between WTO trade law and EU 
human rights law. While WTO members may consider it inopportune to challenge human rights 
conditionality when the EU is granting additional unilateral preferences, they may chose to challenge 
the EU’s human rights conditionality if there is a threat to withdraw precisely these preferences.  
 
Bilateral FTA  
 
Robust and enforceable human rights clauses have been a feature of the EU’s trade and cooperation 
agreements since the early 1990s. An important issue is that the other party signs up to human rights 
conditionality, which is different from the GSP system, where it is imposed by the EU.   Whatever the 
cost to trade, the EU has a basic internal commitment to include human rights concerns in its 
agreements; and this is non-negotiable.  
 
EU sugar sector 
 
In 2010, sugar exports from Cambodia to the EU suddenly increased following directly on the 
liberalisation of the EU sugar sector. In 2009 there had been no or only negligible amounts of EU sugar 
imports from Cambodia.  According to trade statistics on EU imports, the value of EU imported cane 
sugar in 2010 from Cambodia represented  an import value of 3,3 Mio Euro and an import volume of 10 
000 tonnes. In 2011, EU sugar imports from Cambodia more than doubled and amounted to 22 500 
tonnes representing an import value of 11,3 Mio Euro. 8   
 
Liberalisation of the EU sugar regime took effect on 1 October 2009. Under the Everything But Arms 
initiative, EU importers are now obliged to pay at least 90 per cent of the normal EU reference price 
until 30 September 2012. Formally, all sugar importers require an import licence which provides a 
paper trail that identifies individual importers, their import volume and value.  This information is 
considered commercially sensitive.  
 
The origin of a product is identified in-country in Cambodia prior to its export. This means that once 
Cambodian sugar leaves the country with a classification as ‘EBA preferential sugar’ and is exported to 
the EU, the customs offices in the importing EU Member State have no legal avenue to prohibit its 
import.  
 
The EU Regulation on the Rules of Origin is the basis to establish the price of a product, that is the 
category of an imported product and the duties and tariffs that have to be paid at customs offices of 
the importing country. The management of the respective categories of sugar products and the criteria 
that define the sugar prices is with the European Commission, DG Agriculture, and is a result of the EU 
sugar reform in 2006. The duty free and quota free market access and the guaranteed and high EU 
sugar price under EBA provides an important incentive to sugar production and exports from Cambodia. 
On top of this comes the currently very high world price for sugar which has encouraged an expansion 
of global sugar production.  

                                                           
8
 Eurostat, Comext, 18.03.2011, and 30.03.2012 for HS 1701.  Note the increase in price per tonne: 329 Euro per tonne in 2010, 

and 501 Euro per tonne in 2011.  
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Corporate Social Responsibility and commercially sensitive information  
 
Neither the EU nor its Member States have general regulations to prohibit EU companies from 
participating in human rights violations in third countries. Prohibitions only exist for bribing officials and 
for dumping of hazardous waste.  Importantly, the European Parliament is calling to improve corporate 
and social responsibility in international trade agreements.9 
 
Financial institutions like the European Investment Bank or national development or investment banks 
may decline funding of projects that are considered high risk, like the biofuel sector, or that fail to 
comply with their environmental and social standards or are likely to result in violation of human 
rights.10 The results of the appraisal procedure of the EIB and other financing institutions are 
considered commercially sensitive information and are not made public. Consequently, the track 
records of European companies who are (likely to be) involved in human rights abuses are not made 
public to citizens.  
 
Statistical commercial data is only available in aggregated form and does not disclose sensitive 
information of individual companies involved in production or trading activities that may be associated 
with human rights violations. This is the case for EU trade statistics on EU sugar imports where the 
identity of the importing company is disclosed.  Commercially sensitive information is protected under 
Regulation (EC) No 1094/2001 and the right to access specific data can be refused on the basis of it 
containing a firm’s trading or manufacturing secrets.   
 
Some EU Member States have imposed obligations on some of their companies to report on the human 
rights impact of their foreign investments.11  But in general, the EU and its Member States have 
refrained from imposing any enforceable obligations on national companies to ensure that they do not 
participate in human rights violations abroad. Indeed, in some respects the EU seems to have only a 
minimal concern for the effects of its own ‘sustainable development’ policies.  For example, under the 
Renewable Energy Directive12, requirements on reporting on the impact on social sustainability do not 
contain any enforceable consequences. There are similar flaws in the application of the Kyoto Protocol 
Clean Development Mechanism (CDM), where sustainable development is an objective of the scheme, 
but human rights are not, a fact that has already led to significant controversy.13 
 
Options for action  
 
Lobby activities directed to the preferential trade scheme of the EU, the Everything But Arms initiative, 
must take account of the constraints under WTO trade law on non-discrimination. However, there is 
not necessarily a choice: human rights can and should be applied in a non-discriminatory manner.   
 
Commission officials acknowledge that the current threshold in GSP schemes that could trigger action 
on the human rights clauses is high. The latest 2011 report received from the UN Special Rapporteur on 
Cambodia does not talk about “serious and systematic” human rights violations, which makes it 
improbable that the EU will apply the HR provision at the moment without UN backing. But there are 
elements of mandatory application that remain:  a consultation within the GSP Committee has to be 
done now.  
 
Other avenues could be explored. It may be necessary to study whether the EU is violating its EU 
obligations under the human rights clauses of its cooperation agreements by contributing to human 

                                                           
9
  See EP Resolution from  15/11/2010 (INI 2009/2201) 

10
 www.eib.org/about/publications/environmental-and-social-principles-and-standards.htm 

11
 For a compendium, see EC, Corporate Social Responsibility: National Public Policies in the EU (Brussels, 2007). 

12
 Art 17(7) of Directive 28/2009 on the promotion of the use of energy from renewable sources, OJ L140/16. 

13
 http://bio-fuel-watch.blogspot.com/2011/04/un-under-pressure-to-denounce-human.html, and  

www.rechargenews.com/business_area/politics/article256044.ece 

http://www.eib.org/about/publications/environmental-and-social-principles-and-standards.htm
http://bio-fuel-watch.blogspot.com/2011/04/un-under-pressure-to-denounce-human.html
http://www.rechargenews.com/business_area/politics/article256044.ece?WT.mc_id=rechargenews_rss
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rights violations in Cambodia through its lack of action.  The EU has a cooperation agreement with 
Cambodia that contains a human rights clause set out in Article 1 which states that respect for the 
democratic principles and fundamental human rights constitute an essential element of the agreement. 
It expressly permits appropriate measures to be taken in the event of violation of an obligation under 
this agreement – as stipulated in Article 19 in the joint declaration. Financial cooperation becomes 
operational under the EU Development Cooperation Instrument (DCI), which itself contains respective 
human rights clauses and could be suspended, as is currently the case with Fiji.  
 
Another path CSO may consider is to examine the coherence of the EU trade policy with the EU Food 
Security Policy Framework.  However, the EUs obligation on Policy Coherence for Development in line 
with Art 21 TEU has presently no specific legal instruments.  
 
Citizens of the EU could also exert pressure on companies, which import the ‘bittersweet sugar’ from 
Cambodia, to take account of the human rights violations in that country and take appropriate action.    
 
Whatever option for action is chosen by stakeholders in the EU and in Cambodia, NGOs voice their 
concern that EU cooperation with Cambodia should not end altogether and they advise against an ‘all 
or nothing’ approach. 
 
Comments 
 
The GSP Regulation and/or the Cooperation Agreement (withdrawal of financial aid) are indeed 
available tools.  
 
The EU is importing ‘bittersweet’ sugar which comes at a cost to human rights. A withdrawal of 
preferences could be an attractive option for the EU to avoid that it is implicated in these abuses, in 
violation of Article 21 of the Treaty on European Union.  
 
While conditionality is problematic under WTO law, the EU is committed and legally obliged to include 
human rights clauses in its trade schemes.  If conditionality cannot be used in the case of Cambodia, 
then when can it be used?   
 
According to information received at the beginning of 2012, a consultation in the GSP Committee has 
not yet been undertaken. But this is mandatory and the Commission must consult within the GSP 
Committee on the basis of evidence provided that there are abuses to which suspension of trade 
preferences are a sensible response.  In demanding that the Commission should do so, NGOs should 
use monitoring body reports and highlight the link with sugar imports.   
 
From 2014, the new GSP proposal is likely to provide for a lower threshold for investigation. One could 
argue that the Commission could well start to practice this at an earlier stage.  
 


