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Introduction  

Treaty of Lisbon (ToL) entered into force on 1st December 2009.   

Before, trade policy making was a matter of “B-to-B” business that is Bureaucrats to Bureaucrats 

business, now it is subject to and part of public (parliament) policy making.  

Co-decision making is replaced by its equivalent of Ordinary Legislative Procedure - OLP (defined in 

Art 294) 

 

 

1. New Role and Powers of the European Parliament:  

 

i. Co-decision on all trade legislation  

 

Art 207(2): “Measures defining the framework for implementing the common commercial policy”. 

The ordinary legislative procedure (OLP) which de facto is a co-decision procedure applies to EU 

legislation concerning external trade and defines the framework for implementing the common 

commercial policy.  

 

In detail, this includes Generalised Systems of Preferences, Anti-dumping, Countervailing Duties, and 

Amendments to EPAs market access regulation.  

 

ii. Consent for trade agreements  

 

Art 218 (6a and 6v) enhances role of EP in ratifying trade agreements and to grant its consent 

(previously assent) on all decisions where ordinary legislative procedure applies. So, EP must give its 

consent before all trade agreements are adopted.  

 

iii. Report on progress of negotiations  

 

Art 207 (3): “The Commission shall report regularly to the special committee and to the EP on the 

process of negotiations.” So, the International Trade Committee (INTA) will receive same 

information as Council Trade Policy Committee (former Art 133 Committee). 
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Limits of power of the European Parliament  

 

a. No direct involvement in the trade negotiations  

 

Art 207 (3): “The Commission shall conduct these negotiations in consultation with a special 

committee appointed by the Council to assist the Commission in this task and within the framework 

of such directives as the Council may issue.”  

 

The Council Committee will retain more power in that it will assist Commission in drafting 

legislation, while the EP will not be (directly) involved in the negotiations and has no role in the 

implementation of trade instruments. However, how the EP will exercise control of implementation 

will have to be seen.  

 

b. No power to authorise new trade negotiations  

 

Art 207 (3), Art 218 (2) EP has no powers to authorise the EU to enter into trade negotiations. The 

Council retains power to authorise the opening of negotiations, on the proposal from the Commission. 

The negotiation mandate or directive that sets the objectives of the trade negotiations will be drafted 

by the Council and the Commission, without any formal involvement of the EP.  

 

c. Relations between EU institutions  

 

In general, the Commission and Council will need to think how to integrate the need for EP consent 

from the beginning.  The EP‟s power of an ultimate consent may mean that the Council and the 

Commission will try to get an implicit approval from the EP on the negotiation mandate and 

objectives.  

 

The Commission will conclude an inter-institutional Framework Agreement that defines detailed 

cooperation with all Commission services and all EP Committees. However, it remains unclear how 

or by which means the Council and the EP will further define their institutional relations.  

 

Practical effects of Ordinary Legislative Procedures (co-decision) 

 

a. Longer and more complicated decision making process.  

 

For illustration, here the average decision making time needed with EP co-decision making 

procedure that is equivalent to the ordinary legislative procedure (OLP) under the Lisbon Treaty: 

first reading (2 to 48 month), second reading (12 to 100 months), conciliation (28 to 160 months); 

note that in 70% of the cases, decisions were made in the first reading.  

 

Comparison to previous situation of decision-making: 

One step (trade-only agreements): decision taken by Art 133 Committee (EU Council) 

Two step (trade-plus agreements): decision taken by Art 133 Committee plus assent on certain 

procedures from EP in case of for example, new powerful institutions, e.g. EPA) 

 

b. Upcoming proposals subject to co-decision (ordinary legislative procedure)  

 

Upcoming legislations: Investment regulation, GSP, Korea FTA implementation, and agreements 

already negotiated but not yet signed.  

 

Not much change is expected for other FTAs. The EPA and the Korea FTA required already assent 

(consent) of the EP under the existing treaty due to the set up of new institutions. However, EP has 

now a say in trade-only agreements. This is a significant change as it relates to important agreements 

for example, on textiles, bananas or steel. 
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2. Exclusive EU Competence for Services / Foreign Direct Investment  

 

All key aspects of external commercial/trade policy are made explicitly an exclusive EU competence. 

Exclusive competence means that the formal basis for decision making is qualified majority voting in 

the Council.   

 

Art 207: “Only the union may legislate and adopt legally binding acts, the Member States being able 

to do so themselves only if so empowered by the Union or for the implementation of Union acts.”  

 

Exclusive competence means that the EU can adopt legislation on external aspects of services, 

investment and IPR, and can negotiate comprehensive agreements covering trade and investment. 

Previous agreements that include EU and the Members States competence, so called mixed 

agreements, will become marginal. 

 

i. Services  

 

The EU has exclusive competence on service negotiations, including culture and health sectors. De 

facto, the EU is already negotiating on these areas.  

 

Art. 207 (4): An extension of Qualified Majority Voting applies now to agreements in the field of 

trade in cultural and audiovisual services, where these agreements risk prejudicing the Union‟s 

cultural and linguistic diversity; and to agreements in the field of trade in social, education and health 

services, where these agreements risk seriously disturbing the national organisation of such services 

and prejudicing the responsibility of Member States to deliver them.   

 

Exemptions to the EU‟s exclusive competence (i.e. qualified majority voting) on services applies to 

sensitive areas where unanimity is needed, for example, on tax harmonisation in FTA, for example on 

negotiations on culture in EU-India FTA negotiations which relates to linguistic diversity, or health 

services which effects national organisation of health services in EU Member States.  

 

ii. Investment / FDI 

 

The EU is already negotiating market access in services (mode 3 of the GATS). The EU is already, de 

facto, negotiating market access for investment.  

 

A major question is how to manage the about 1000 Bilateral Investment Treaties (BITS) concluded by 

EU Members States. According to DG Trade, key is to ensure legal certainty for EU investors. The 

suggestion is to „grandfather‟ (i.e. authorising the maintenance) the existing BITs. In the longer term, 

the EU is likely to develop a model EU investment agreement for application in FTA and EU bilateral 

investment treaties.  

 

It is expected that the EU will concentrate negotiation of new EU bilateral investment treaties with 

economies of major interest to the EU such as China. 

 

An EC Communication on investment explaining how to exercise the new competence is 

forthcoming.  

 

iii. Intellectual Property Rights 

 

See for example, services, mode 3 of GATS. 

 

iv. Transport provisions  

 

Remains under mixed/shared competence between EU Member States and EU (trade off), and hence 

requires unanimity in Council decision-making.   
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3. Trade Policy in the broader context 

Before, trade policy making was a matter of “B-to-B” business that is Bureaucrats to Bureaucrats 

business. Now, trade policy is part of the broader objectives of the Union, and trade objectives are 

brought to the public arena (parliament).  The Lisbon Treaty brings a new tension between „Global 

Europe‟ and other objectives of the EU. Now, the discussions will be about trade (-and investment, 

IPR, services) objectives versus broader political objectives. There will be more attention to why a 

FTA should be signed, and less to how a FTA should look like.  

Art 206:  Specific objectives of trade policy: “The Union shall contribute, in the common interest, to 

the harmonious development of world trade, the progressive abolition of restrictions on international 

trade and on foreign direct investment, and the lowering of customs and other barriers.”   

 

Note that no other country, only the EU has a reference to free trade in its treaty.  

 

Art: 205: “The Union‟s action on the international scene [..] shall be guided by the principles, pursue 

the objectives and be conducted in accordance with the general provisions laid down in Chapter 1 of 

Title V of the TEU.“ 

  

Art 21 (1) and (2):  Principles and objectives of the Union‟s external action: “encourage the 

integration of all countries into the world economy, including through the progressive abolition of 

restrictions on international trade”  

 

Art 21(3): “The Union shall ensure consistency between the different areas of its external action and 

its other policies” 

 

Art.3 (5): “In its relations with the wider world, the Union shall uphold and promote its values and 

interests and contribute to the protection of its citizens. It shall contribute to peace, security, the 

sustainable development of the Earth, solidarity and mutual respect among peoples, free and fair 

trade, eradication of poverty and the protection of human rights, in particular the rights of the child, as 

well as to the strict observance and development of international law, including respect for the 

principles of the United Nations Charters”  

 

Before, EU trade policies were governed by and free to follow a mercantilist approach. The Lisbon 

Treaty introduces a new hierarchy of principles and values by integrating trade policy into foreign 

policy. By now, trade policy becomes part of the expression of the EU‟s values.  

 

However, this introduces a new tension: Will trade policy become a servant of Foreign Policy? Or 

will trade policy stick to Global Europe? Or will it do both?  

 

External relations function with a different rational than trade policy. Trade functions according to a 

commercial interest and its role is to promote competition, growth, jobs and employment (for the EU). 

A trade agreement has to be a deal that is mutually acceptable in order to reach an agreement which 

has to be signed by both sides. A FTA cannot ever be imposed on another country. This is different 

from foreign policy rational where you may decide to favour a given countries granting it unilateral 

trade preferences or to punish it by way of imposing sanctions.  

An FTA with Libya or some of the EU’s new neighboring countries (Azerbaijan, Georgia) follows 

external relations logic rather than trade logic.  

EPAs, with its strong development dimension, may need to be revisited. For example, one could 

imagine shifting emphasis from Economic to “Development Partnership Agreements”. If EP says no 

and withholds its consent, this may lead to the need to revisit the EPA negotiation mandate; and this 

will now become a political choice.  



APRODEV Brief –EU Trade Policy under Lisbon Treaty  2010 
 

5 | P a g e  

 

4. Conclusion  

1. EU Trade policy-making will become more complicated, and will require longer lead in time and 

preparation. 

2. There will be a new tension between Global Europe (EU competitiveness) and EU Foreign Policy.  

DG Trade suggests ring fencing trade in External Action Service; DG Trade emphasis the need of 

trade expertise on the ground and maintaining of an independent unit on trade in the EU Delegations, 

while ensuring consistency at the top level of EU representations.  

3. With increased powers of the European Parliament, a shift is expected from technical behind the 

doors negotiations to a more public debate on the merits and objectives of engaging in negotiations of 

a trade agreement.  

4. It will take a few years to bed down these changes.  

Summary on decision making:  

1. Council has to share powers with the European Parliament under the Ordinary Legislative 

Procedure (equivalent to the old co-decision making) on legislation that concerns the common 

commercial (trade) policy.   

So far, we have not seen a substantial debate on a FTA in the EP, but this might change. For example, 

EP could insist on requesting an impact assessment on the dairy sector for EU Korea-FTA as a pre-

condition to giving its consent. Clearly, if EP does not want to conclude a FTA, the EU will not do it. 

2. Council has lost most of its shared competence to the EU who has got exclusive competence on all 

external commercial policy. This means that more Qualified Majority Voting will be used in Council 

on decision making in trade policy areas with unanimity becoming the exception.  

Implicitly, less mixed competence also implies less power for national parliaments since there is less 

power for EU Member States. It is up to the European Parliament to rebalance this. In any case, the 

Commission will notify all (trade policy) legislation to the national parliaments.  

3. Implementation of trade policy will remain with the European Commission, but Council and now 

also EP will have some exercising of control. However, it remains to be seen how the EP will make 

use of its increased legislative powers to influence implementation.  

It is expected that the Council and the EP will adopt a regulation on how to better govern and control 

the Commission’s exercise of implementation powers. 

4. In practice, existing procedures will remain in place until they are replaced with new procedures 

that are adopted by the EP.   
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External Trade with Lisbon Treaty: OLP (Source: DG Trade ppp) 

 

 

 

 

 

 


